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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam A Pope, |l, issued on March 5,
1991, following an evidentiary hearing.' The |aw judge affirmed
an order (conplaint) of the Adm nistrator finding that respondent

had violated 14 C.F.R 121.563.2 The |aw judge dismi ssed the

The initial decision, an excerpt fromthe hearing
transcript, is attached.

’§ 121.563, Reporting mechanical irregularities, reads:

6003



2
remai ni ng charges, and anended the sanction, reducing the
suspensi on of respondent’'s airman certificates from60 to 15
days.® W grant the appeal and dismiss the conplaint.

On July 9, 1989, respondent was pilot in conmand of
Continental Airlines, Inc., Boeing 737 Flight 617 from LaCGuardi a
Airport, NY to Ceveland, OH As a part of his preflight check
of the aircraft, he was to check that the E&E (el ectronics and
equi pnent) door was secured. Shortly after takeoff, a cockpit
warni ng |ight came on, indicating that the E&E door was not
cl osed. Respondent imedi ately returned the aircraft to
LaGuardia. He taxied to the head of an alleyway in the ranp area
near the gate, where he had a nmechanic check the door. The
mechanic testified that the door appeared to be properly closed,
but that a switch m ght have mal functioned. Tr. at 14-16. The
warning light did not cone on again. The aircraft resuned its
schedul e, using the sane clearance. On arrival at C evel and,
respondent entered the equipnent irregularity into the aircraft's

| og.

(..continued)

The pilot in command shall ensure that all nechanica
irregularities occurring during flight tinme are entered in

t he mai ntenance I og of the airplane at the end of that
flight time. Before each flight the pilot in command shal
ascertain the status of each irregularity entered in the |og
at the end of the preceding flight.

3The | aw judge di sm ssed charges that respondent viol ated
88 91.29(a), 121.315(c), and 91.9, and the Adm ni strator has not
appeal ed that dism ssal or the reduction in sanction.
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Al though the | aw judge di sm ssed the charge alleging an
i nadequate preflighting, he affirmed the § 121.563 violation. He
found that, in light of the definition of "flight tine,"* |ogging
in Ceveland, rather than LaGuardia, violated the rule.”

We conclude that the rule is vague and anbi guous, providi ng
insufficient notice to airnmen of its application to the facts
here. Indeed, our review of cases cited by the Adm nistrator
confirms difficulties of interpretation.

Prior to 1980, § 121.563, Reporting nechani cal

irregularities, read:

The PIC shall enter or have entered in the mai ntenance | og
of the airplane each nmechanical irregularity that cones to
his attention during flight tine.
I n Leighton, we concluded that the rule failed to say when to
|l og. There, a mechanical irregularity occurred on a flight from
Las Vegas to QOmaha, but was not |ogged until after three nore
legs of the trip. W concluded that it was "perhaps" nore
| ogical to construe flight to nean one takeoff and one | andi ng.
|d at 414-415. But, even under this version of the rule, we
found that the purpose of the rule (to advise maintenance and the

next crew of nechanical difficulties) had been fulfilled and we

di sm ssed the Adnm nistrator's order.

“Title 14 CF.R 1.1 defines flight tine as "the time from
the noment the aircraft first noves under its own power for the
purpose of flight until the nonment it cones to rest at the next
poi nt of |anding. ('Block-to-block' tine.)"

®The law judge stated that the current rule specifies the
time of entry, thus renedying a problemthe Board found in
Adm ni strator v. Leighton, 3 NTSB 413 (1977).
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In 1980, the rule was changed to read:

The pilot in command shall ensure that all nechanica
irregularities occurring during flight are entered in the
mai nt enance | og of the airplane at the next place of

| andi ng.

Enphasi s added. It was changed again in 1982 to read:

The pilot in command shall ensure that all nechanica
irregularities occurring during flight tinme are entered in
t he mai ntenance | og of the airplane at the end of that
flight tine.

Enphasi s added.

As indicated earlier, Title 14 CF.R 1.1 defines flight
time as "the tinme fromthe nonent the aircraft first noves under
its own power for the purpose of flight until the nonment it cones
to rest at the next point of landing. ('Block-to-block' tine.)"

The term "block to block” is not defined in the rules, and the
testinmony in the record on this significant aspect of the rules
is confusing at best.

The Adm nistrator's witness testified that flight tinme ends
when the aircraft "comes back into the blocks.” Tr. at 74. He
stated that this nmeant "when he bl ocked out and then arrived back
in the chocks.” Tr. at 80. Follow ng sone confused di scussion,
the witness offered contradictory and circular testinony (id. at
83-84), as follows:

So "block to bl ock" neans the wood chocks are renoved?
?Héhgrfcraft is away fromthe gate, whether pushed or
towed, or in sone fashion; correct?

Uh- huh.

Now he's bl ocked out?
Yeabh.

>0>» O>O0
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Q Now, he's bl ocked back in, then the aircraft conmes to a
gate, stops, the chocks are put in place. Those are
the bl ocks aren't they, sir?

A Well, not, we use that term"block to block," it need
not necessarily nean a chock, a physical chock. It's
the time at which the flight stopped, and an action
needed to be taken and recorded. And that's what |
meant or referred to in this situation. "Block to
bl ock” for that segnment of flight.

Respondent urges that the | anding at LaGuardia did not end
that segnent of flight time. He notes that the aircraft was not
depressurized, did not return to the gate, did not open its
doors, and that it took off using the sane clearance. It also
appears that the aircraft continued to have the sane flight
nunber and the sane dispatch release, and that it taxied back to
an alleyway, not a jetway, and did so under its own power (rather
t han bei ng towed).

As explained by the Adm nistrator (Reply at 9-10), the term
flight time was added to reflect the intent to cover the ground,
as well as air, time; in effect, to cover the entire period until
an aircraft cane to final rest. This aircraft did not do so at
LaGuar di a.

Mor eover, as indicated above, it is not at all clear how the
Adm nistrator is defining "block-to-block." To be consistent
with the definition of flight time, block-to-block would nean
departure fromthe gate and arrival at the gate at the conpletion
of the flight. In these circunstances, we do not think it was
unr easonabl e for respondent to have believed his flight tinme was

conti nui ng. ®

®The nmechanic also testified (Tr. at 17) that a | ogbook
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The cases cited to us by the Admnistrator only serve to
underscore the confusion inherent in the rule as currently

drafted. Heisner and Diaz, NTSB Order EA-2846 (1988), involved a

flight fromYpsilanti, M to Dallas, TX and the return. Prior to
taxiing for takeoff from Ypsilanti, the crew knew of an
i noperative light. W stated that the irregularity should have
been | ogged at Ypsilanti, but on reviewit is clear that flight
time under the rule could not have ended at that point. Heisner
and Diaz al so addressed a second situation -- a flight from G and
Rapids, M to Toledo, OH WImngton, DE, and Phil adel phia, PA
The aircraft hit its tail on the runway on takeoff from G and
Rapi ds. Respondents returned to a taxiway, exam ned the tai
t hensel ves, and took off. The irregularity was not |ogged until
Phi | adel phia. W said that it should have been | ogged "at the
very latest"” at Toledo. Not only did we beg the question, but
this | anguage i ndi cates our understandi ng that | ogging at Tol edo
woul d have sufficed when it would not under the Adm nistrator's
t heory here.

Simlarly, in More, 5 NITSB 794 (1985), respondent conducted
a 10-mnute local flight at Puerta Plata, Dom nican Republic,
before | oadi ng passengers for a flight to JFK Airport. The
flight was used to "air" start an engi ne. Respondent |ogged the
(..continued)
entry at LaCGuardia woul d have been necessary only if the plane
had cone into the gate, thus supporting respondent's
interpretation of flight tine. W note further that a convincing
argunment can be made both that the aircraft did not truly come to
rest in the broad sense, given the continuing intent to proceed

to C eveland, and that the "next" point of |anding need not be
interpreted to enconpass this event.
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event during the subsequent passenger-carrying flight. W found
that the |ogging should have occurred before takeoff for JFK,
al t hough, under the Adm nistrator's interpretation here, the
| oggi ng m ght have been required before the local flight because
the condition of the engine was known even before the flight --
t he purpose of the flight was to circunmvent repair.

Not only do we find the rul e anbi guous and that the
Adm ni strator has not denonstrated by a preponderance of the
evidence its violation by respondent, we are conpelled to note
our concern, froma safety perspective, with applying it as the
Adm ni strator would do here. W agree with respondent's
argunment, citing Leighton, that punishing respondent in this
situation is illogical, and does not pronote safety. |nstead,
respondent cautiously returned to LaGuardia and had the item
checked and confirmed to be in working order. The Adm nistrator
woul d punish himfor that act because he failed to log at his
first landing site. |Instead, the Adm ni strator should be
encour agi ng behavior that is, clearly, the safer course.

Moreover, the Adm nistrator's clainms that reading the rule
to require logging at LaCGuardia is reasonabl e because it pronotes
a legitimte safety purpose are weak, at best. The
Adm nistrator's first argunent in this regard is that maintenance
and subsequent flight crews nust be advised of equi pnent
di screpancies. W could not agree nore, and respondent's actions
did so. Not only was nai ntenance advi sed, respondent's

conscientious action led to the problem being corrected. The
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next flight crew was advised by the log entry at Ceveland. The
Adm nistrator falls back on the argunent that, had an acci dent or
i nci dent occurred on the LaGuardia - Cleveland flight, it would
be "difficult” (Tr. at 78) to conplete an investigation wthout
this information in the aircraft's log. Yet, the record shows
that the mechanic's report would have been entered in the
airline' s conputerized mai ntenance records, and that the FAA
woul d know to check those records. Tr. at 16, 37. More
inportant, this argunent fails to recognize that, if respondent
had not returned to LaGuardia to have the problem attended to,
and had an acci dent enroute, |ogging would not have been required
until C eveland and no one m ght ever have known of the equi pnent
difficulty. Again, application of the Adm nistrator's readi ng of
this rul e agai nst respondent coul d encourage anomal ous and | ess
safe results. Respondent's failure to |log at LaCGuardi a had no
adverse safety effect and his |l ogging at C evel and, conbined with
his actions at LaCGuardia to have the irregularity corrected,
conplied with the purpose of 8§ 121.563 as we see it.
ACCORDI NGY, IT IS ORDERED THAT:
1. Respondent' s appeal is granted; and

2. The Adm nistrator's order is di smssed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



